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The introduction: 

Many marriages come to an end due to infidelity, lack of commitment or excessive arguments. One of 
the main problems at the time of divorce is the custody of the child or children that the couple has, 
especially if the parents live far away or even in different countries. When deciding the custody, the 
child’s wellbeing must be the priority. 

There are more and more children whose parents have different nationalities, and sometimes, when 
the couple breaks up, it may happen that the foreign parent decides to return the children to their 
country of origin without the consent of the other parent. 

When this happens, the standard problem of divorce with children between nations multiplies, as not 
only are the children removed from one parent without the permission of the other parent, but also, at 
best, the delay of two national jurisdictions will add up and, at worst, the country of destination of the 
child will not have signed the 1980 Hague Convention and will protect the parent with the nationality 
of the country. 

 

The issue: 

Types of Custody 

There are two types of child custody: Legal custody and physical custody. 

-Legal custody 

This type of custody gives a parent the legal right and obligation to make decisions about the child’s 
upbringing. These can include decisions on important matters such as a child’s schooling, healthcare, 
and religious upbringing.  

Legal custody can be: 

● Joint custody, in which both parents share the right and responsibility to make important 
decisions about the health, education, and welfare of their children.  

● Exclusive, in which a parent has the responsibility to make important decisions about the 
health, education, and well-being of his or her children. 

Parents who have legal custody can make decisions or choose: 

● The child's school or day care 



● The children's religious activities or institutions 
● Psychiatric, psychological, or other mental health counseling or therapy needs for your 

children 
● The children's doctor, orthodontist, or other medical professional (except in emergencies) 
● The children's sports, summer camp, vacation or extracurricular activities 
● The child's travels 
● Residence (where your children will live) 

 

-Physical custody 

● Monoparental or exclusive custody 

This is the most common form of custody. It is based on a decision by the judge or the couple to grant 
sole custody to one of the parties, which entails responsibility for the daily care and attention of the 
children, establishing a regime of visits and communications for the non-custodial parent. 

The noncustodial parent has the capacity to make decisions in all matters that affect the scope of 
parental authority over minors, that is to say, over all those issues that are considered transcendental in 
the life and development of the children, such as their health, education, training, etc. 

● Distributed Custody 

This type of custody allows each party to have the child or children for part of the year or to have 
them in alternate years. 

Each parent has reciprocal visitation rights and exercises exclusive control over the child while in 
their custody. 

This type of custody is usually carried out by granting custody to one party during the school year and 
to the other party during holiday periods. 

Distributed custody has sometimes been accepted, either in cases where parents live very far apart 
geographically so that frequent visits are virtually impossible, or in cases where parents live very 
close together and the same proximity minimises problems for children. 

● Split Custody 

The distinguishing factor in split custody is that custody of one or more children is awarded to one of 
the parties and the remaining children to the other. 

In general, this type of custody is not granted unless there are important reasons for doing so, such as 
a previous history of separation; a destructive fraternal relationship; an irreducible taking of sides or 
positioning that advises the separation of brothers or sisters; the impossibility, whether material or 
otherwise, of one of the parties to take charge of the entirety of the children, and so on. 

● Joint custody 



This type of custody is based on the concept of co-parentality, that is, equal involvement of both 
parties in the upbringing of sons and daughters. 

It basically consists of the distribution of the time in which each of the parents is going to assume the 
exercise of parental responsibility exclusively. During these periods of time, the person who does not 
live with the children relates to them according to the visitation regime that has been established for 
this purpose. 

There are different forms of joint custody depending on the amount of time that children spend with 
each of the parents or based on the destination established for the family residence. 

● Bird’s Nest Custody 

In this type of custody children remain living in the family home and the parents take turns moving in 
and out. 

Bird’s nest custody is generally not as disruptive for the children. However, this can be expensive and 
often disruptive for parents. It also might not really work unless parents have other places to live in off 
days. 

 

Normally, when the parents of the children live far away, distributive custody is chosen. However, 
this is not always the case as the solution adopted has to be tailored to the specific situations. It is not 
possible to rigidly adopt a single system of frequency, duration, transfer and contribution to expenses. 

If parents have trouble agreeing on child custody it can make separation and divorce a very tedious 
procedure, especially if parents live in different countries whose custody laws differ from each other. 

Unfortunately, many of these cases involve accusations of abduction after one parent refuses to send 
the child to the other. One key thing to understand about international child custody cases is that they 
involve multiple laws, including international treaties. 

The UCCJEA comes into play if there is a child custody order that needs to be enforced, or if there is 
a custody dispute with a parent living in another state. This law allows the child's state of residence 
(where the child has lived with a parent for the past six months) to exercise authority over disputes 
over custody of the child, regardless of where the original custody order was issued. It also allows 
courts in different states to work together when the child has significant connections to more than one 
state in order to prevent the child from moving from one state to another and causing harm. It is 
critical to emphasize that it is also intended to deter kidnappers by not allowing parents to use their 
custody case in court to get a favorable decision. 

This Hague Convention Treaty explains how to deal with child abductions between countries that are 
signatories to this agreement. The aim is to return the child to the country of origin as soon as possible 
so that the legal systems of the country of origin can decide any disputes over custody. For example, if 
a child is removed from the United States and taken to another country that recognizes this treaty, the 
parent should contact the U.S. Department of State's Office of Children's Affairs to initiate a 



"restitution petition. The petition is transmitted to the other country and kidnapping claims are 
processed in their court. If the country is not a signatory to this treaty, the parent is forced to rely on 
the law of the foreign country to resolve custody, but kidnapping is likely to be disregarded. 
Myanmar, China, Indonesia, Laos, Malaysia, Mongolia, Papua New Guinea, Philippines, Vietnam, 
Azerbaijan, Kyrgyz Republic, Liechtenstein, Moldova, Antigua and Barbuda, Aruba, Bolivia, Cuba, 
Guyana, Haiti, Jamaica, Saint Lucia, Saint Vincent and the Grenadines, Iran, Saudi Arabia, Tunisia, 
India, Nepal, Pakistan, Cameroon, Cape Verde, Equatorial Guinea, Kenya, Mozambique, Nigeria, 
Rwanda, São Tomé e Principe, Sudan and Uganda have not signed the treat. 

 

Key Events: 

 

 
Event/ Date 

 
Explanation 

 

 
1924 

 
The League of Nations adopts the Geneva 
Declaration on the Rights of the Child. 

 

 
1946 

 

 
The United Nations General Assembly 
establishes the International Children’s 
Emergency Fund 
(UNICEF). 

 

 
1948 

 

 
The UN General Assembly passes the Universal 
Declaration of Human Rights, entitling mothers 
and children to “special care and assistance” as 
well as “social protection” in Article 25. 

 

 
1959 

 

 
The GA adopts the Declaration of the Rights of 
the Child. 

 

 
20 November 1989 

 

 
Adoption of the Convention on the Rights of the 
Child. 

 



 
January 2002 

 

 
The Hague Convention 1996 is entered into 
force. 

 

 
May 2008 

 

 
UNHCR publishes the “Guidelines on 
Determining the Best Interest of the Child”. 

 

Previous Attempts to Solve the Issue: 

UNHCR Guidelines on Determining the Best Interest of the Child 

These Guidelines were created to determine the best interests of the child in all legal decisions. The 
mechanism is designed as part of a comprehensive child protection system. The best interest 
determination (BID) is particularly relevant for refugee children, although BIDs often also have to be 
carried out by UNHCR for other categories of children. All relevant information and factors are 
analysed and balanced to figure out the best possible solution. 

EU Council Regulation 2019/1111 

The regulation on jurisdiction, the recognition and enforcement of decisions in matrimonial matters 
and the matters of parental responsibility, and on international child abduction has made it easier and 
faster to apply decisions on divorce, legal separation, parental responsibility issues and international 
child abduction across European borders. One of the main goals is to improve legal rules for 
children’s protection in cases of conflicts over custody, access rights and child abduction. 

Hague Convention of 1996 

The Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Co-operation in 
Respect of Parental Responsibility and Measures for the Protection of Children covers various aspects 
on the protection and custody of children, “from orders concerning parental responsibility and contact 
to public measures of protection or care, and from matters of representation to the protection of 
children’s property.” It provides a fixed structure to solve contact or custody issues and decides which 
country’s authorities are able to take the necessary protection measures. 

Declaration on Social and Legal Principles relating to the Protection and Welfare of Children 

With a special reference to foster placement and adoption nationally and internationally, the 
declaration tells of how states should treat situations where a child’s welfare has been compromised. 
In cases of adoption or foster care, the well-being of the child in question is prioritized. 

The European Convention Concerning the Custody of Children 1980 



The European Convention on the Recognition and Enforcement of Decisions Concerning the Custody 
of Children aims to protect the rights of custody and access to children in the international context.  It 
orders the central authorities to provide “free, prompt, non-bureaucratic assistance” in restoring 
custody of an improperly removed child. The term “improper removal” is defined as “the removal of a 
child across an international frontier in breach of a decision relating to his custody”. 
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